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presence of the accused they may constitute an absolute defense. Rogers v. 
State, 117 Ala., 192; Murphy v. State, 92 Ga., 75. But under these statutes 
resentment disproportionate to the provocation is not justifiable. Holland v. 
State, 103 Ga., 3; Taylor v. State, 48 Ala., 180. As when the person 
accused of an assault has given first blow, he cannot plead self-defense, so, 
if he first use opprobrious words, he cannot claim their use by another as 
a defense. Brown v. State, 74 Ala., 42; Arnold v. State, 46 Ga., 455. The 
words claimed as a defense must have been used at the time of the assault ; 
that they were published in a newspaper is not sufficient. Berry v. State, 
105 Ga., 683. Gestures, grimaces and other facial contortions, indicative 
of contempt or derision, do not come within the scope of these statutes. 
Behling v. State, 110 Ga., 592. As compared with these authorities, the 
principal case seems to go a long way in its interpretation of the Code 
provision. 



Criminal Law — Prejudicial Error — Burden of Showing Error. — 
Armstrong v. State, 144 S. W., 195 (Ark.). — Held, on appeal from a con- 
viction for a felony, the burden is on the State to show that no prejudice 
resulted to accused through a juror being permitted to go home during the 
trial unaccompanied by an officer. McCulloch, C. J., dissenting. 

The principal case is in accord with the view that a presumption of 
injury to the accused arises from the mere fact of a separation of the 
jury, although it does not appear affirmatively that the accused was in fact 
prejudiced. People v. Thornton, 74 Cal., 482; Daniel v. State, 56 Ga., 653; 
Parker v. State, 18 Ohio St., 88. In some of the earlier decisions a new 
trial was held proper if the jurors were separated and became accessible 
to outside influence, whether the interests of the accused were prejudiced 
or not. Maker v. State, 3 Minn., 444; McLean v. State, 8 Mo., 153. The 
weight of authority now is that a new trial will be granted in the absence 
of an affirmative showing that the interests of the accused were not in fact 
prejudiced. Williams v. Sate, 45 Ala., 57 ; People v. Bemmerly, 98 Cal., 299. 
But a number of cases hold directly that the fact of the jurors separation 
is not ground for a new trial unless it appear that the accused was preju- 
diced, the ground for the dissenting opinion in the principal case. State v. 
GrifUn, 71 la., 372 ; State v. Dugan, 52 Kan., 23 ; State v. Muller, 18 N. C, 
500. Some States by statute make the separation of the jury in itself 
ground for a new trial. State v. McNeil, 59 Kan., 599 ; State v. Orrick, 106 
Mo., 111. But in the absence of statute it appears to be universally held 
that if it affirmatively appear that the accused was not prejudiced there is 
no ground for a new trial. People v. Wlieatley, 88 Cal., 114; Robinson v. 
State, 109 Ga., 506. 



Criminal Law — Trial — Argument of Counsel. — Fannie v. State, 58 
Sou. (Miss.), 2. — Held, that in a prosecution for murder, argument of the 
district attorney calling the attention of the jury to the fact that the wife of 
the defendant had not testified, that the State could not introduce her as a 



